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As we reported in the Spring 1993
issue of Dis-Closures, the title inSurance
Industry. challenged the priority of the
mechanic’s lien 0f a surveyor ver Iend
ers who recorded mortg rges with know
edge of the prior work 0f a surveyor. See
aIso KrrkondConstructron Co. M.G.A.

Construction, Inc., 498 N.W. 2d 465
XMrnnA 0. 1993) in which our Court of
ppeals decrded in favour of the sur-

In an opinion filed March 11, 1994
the Suloreme Court upheld the Court of
rlerppea That opinion is reproduced be-

As a result of this extended litigation
we can expect the following:

L The title companies will no longer be
able to |gnore the lien of the surveyor,
They notonly know of the surveyand
use 1t but would not issue title imsur-
ance for the mortgagee without it.

2. The trial court ¢an award attorney
fees in excess of the amount of the
surveyor’s liens. See the Court of Ap-
peals “case. This is important espe-
cially to surveyors hecause our liens
are typically less than the cost to fore-
close the lien. A surveyor in the past
could win the mechanic’s lien case
and lose a great deal of money to
attorney fees.

3. At the tlosing, surveyors will be re-
quired to Sign an agréement subordi-
nating their_lien to that of the
mortgagee. This will protect the
mortgage comPany from the lien for
vgork done by the Surveyor after
closin

4. The S%preme Court said

W conclude that the plain meanin
of Minn.Stat.. 8514.05 as amended,
provides that if a bona fide purchaser
or mortgagee has notice of lienable
work performed by engineers or sur-
veyors, its interest'is stbordinated to
thése liens for the work completed b
the engineers and surveyors up to the

The Ontario Land Surveyor, Summer 1994

innesota Surveyor Spring 1994, with permission)

time of the actual and visible im-
provement on the ground."

For surveyor’s liens which are not
paid at the cosrng the title companies
will take the position that they do not
have to pay.the surveyor for work done
once there’is an actual and visible im-
provement such as excavation or con-
struction. Surveyors will then be treated
like other lien cfaimants.
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SYLLABUS

Minn.Stat. 851405 provides that if a
bona fide purchaser or mortgagee has
notice of lienable work performed b
engineers or survePrors Its Interest IS sub-
ordinated to these fiens for the work com-
Pleted hy the engrneers and surveyaors, up
0 the time of the actual and visible im-
provement on the ground.

OPINION _
KEITH, Chief Justice

The guestion to be decided in this case
IS whether the services performed by en-
gineers and surveyors are entitled to lien
Prrorrty under Minn,Stat. §514.05 even
hough the interest of a purchaser in good
faith”and a mortgagee were recorded
prior to the actual"and vrsual beginni Wg
of the Improvement on the groun e
affirm the Court of Appeals.

Charles B. Faegre, in early 1989,
formed a wholly owned corgioration,
Duckwood Crossing, Inc. (Duckwood]
to develop aretail sho %rng maII on threg
lots located in Da ota County. In prepa-
ration for the sale of one ot fo Holrday
Stationstores, Inc. (Holiday) and the
closing on two mortgages to Miller and
Schroeder Investments Corporation
(Miller) to comﬁlete the purchase of the
other Iots Duckwood hired Minnesota

Valley Surveyors, Inc. (MN Valley) and
Ulteiq Engirieers, Inc. ‘(Ulteig) o' per-
form Surveying and en neenng Services
for the development. MN Valley began
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work on February 20, 1989, and Ulteig

began work April"10,1989, Neither com-

Bany was fully paid for its services by
uckwog

The closm? on the sale of the lot to
Holiday and the execution of the two
mort%ages to Miller were completed by
Qctober 30, 1989. The trial court found
that Hollda% and Miller knew of the work
ﬁerformed y Ulteig and MN Valley and
new or shogld have known that they had
not been paid _b)r Duckwood. The first
actual and visible construction on the
ground of the groposed shopE,lng centre
egan November 2, 1989, Liens were
filed subsequent to November 2, 1989,

MN Valley, Ultel%, and various other
parties who contributed labour or mate-
rials to the project. When Duckwood
failed to meet Its leasing obligations,
Miller foreclosed and ultimately ook ti-
tle to_its portion of the property. This
litigation_was commenced to eStablish
lien ;ra]rlorlty.

The trial court held that, under
Minn. Stat. %514.05, the interests of Holi-
day and Miller were subordinate to the
liens of MN Valley, UItellg and all other
Par_tles who contributed fabour and ma-
erial to the project after November 2,
1989. The Court'of Appeals partially re-
versed the trial court, holding that under
the statute Holiday and Millér had prior-
ity over the liens”of all claimants other
than MN Valley and Ulteig. This appeal
deals only withthe priority claims of MN
Valley and UItel%. _ _

ATeview of the history of Minn.Stat.
8514.05 is helpful. Prior to 1974, ,surveY-
ors and engineers were not entitled 10
mechanics Tiens in Minnesota. See Dun-
ham Assoc., Inc. v._Group Investments,
Inc. 223 N.W. 2d 376 (Minn. 1974); An-
derson v. Breezy Point Estates, 168
N'W.d.693 (Minn: 1969). The legislature
In 1974 included the Services 0f engi-
neers and surveyors in the amendmentto
Minn.Stat. 8514.05 which read, in rele-
vant part;

Whoever performs englneerln%
or land surveylnP services wit

respect to real’estate, or contrib-
utes to the improvement of real
estate hy performing labour, or
furnishing skill, material or ma-
chinery for an%/ of the purposes
hereinafter stated, ***shall have
the lien “PO” the improvement,
and upon the land on which it is
situated***,
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Laws of Minnesota for 1974, C 381, si.
In addition, the foIIowmg amendment
was made to Minn.Stat, §514.05:

WHEN LIEN ATTACHES;
NOTICE. All such liens, as
aﬁamst the owner of the land,
shall attach and take effect from
the time the first item of material
or labour is furnished upon the
premises for the beglnnm% of the
Improvement, and"shall be E)re-
ferred to any mortgages or other
encumbrance not then of record
unless the lienholder had actual
notice thereof. As against a bona
fide Burchaser, _mort?agee_, oren-
cumbrancer withoyt notice, no
lien shall attach prior to the ac-
tual and visible beginning of the
Improvement on thie ?round, but
aperson having a contract for the
furnishing of [abour, skill, mate-
rial, or machinery for the im-
provement, may file for record
with the r_e%!ster of deeds of the
county within which_the prem-
Ises are situated, of, if claimant
under section 514.05, with the
secretary of state, a brief state-
ment of the nature of such con-
tract, which statement shall he
notice of his lien. Engineering or
land surveying services with’re-
sF_ect to real eState shall not con-
stitute the actual and visible
beginning ofthe improvement on
the' ground referred to in his sec-
tion; except when such enginger-
Ing or land surveying sérvices
InClude a visible staking of the
premises.

|d. at S2.

In 1986, the Court of Appeals inter-
preted this amendment to mean that a
visible stak_ln? or grading, of property
could constitute the first visible |mﬁr0\_/e-
ment, and the priority of all mechanics
liens could therefore” attached with the
performance of surveying or engineering
services. R.B. Thompson, Jr.” Lumber
ComP_any V. Windsor eve106pment Cor-
poration, 383 NW. 2d 362, 366-67
(Minn.App. _1986}. This case conflicted
with a long line of cases which had held
that the aCtual or visible improvement
must be an improvement on the ground.

See Reuben E. Johnson Co, v. helgs,
156 N.W. 2d 247, 251 (Minn.1968);

Erickson v, Ireland, 158 N.W. 918, 920
Minn. 1916). Inthe R.B. Thompson Case,
the court expressed concemn reqardlng
the ability ot all lien claimants o tac

onto the priority of engineers and survey-
ors, stating:

By holding that housing contrac-
tors and other lien claimants may
tack their liens back to any vis-
ible work done on a site, even if
done years hefore the actual erec-
tion Of the building, these cases
Inject great uncertainty into the
bdr and the industry.

R.B. Thompson 383 N.W. 2d at 367.
The court’s concern In these cases was
not with the priority of the lien of the
surveyor or engineer, but with the abilit
of all other claimants who provided wor
or material to tack on to that priority.

In 1987, the Ie§as|slature again
amended Minn.Stat. §514.05 by adding
the words actual or record béfore the
word notice and the word only in the
second sentence of Subd, 1and adding a
new Subd. 2. Currently, the statute reads
as follows:

Subdivision L. Generally. All
liens, as a?amst the owner of the
|and, shall attached and take ef-
fect from_the time the first time
the first item of material or la-
bour is furnished upon the prem-
ises for the begmnm? of the
Improvement, and shall be ?re-
ferred fo any mortgage or other
encumbrance not then of record
unless the lienholder had actual
notice thereof. As against a hona
fide Burchaserh mortgaqee, oren-
cumbrancer withoutactual or re-
cord notice, no lien shall attach
prior to the actual and visible be-

inning of the improvement on

e ground, but a person having
contract for the furnishing of la-
bour, skill, material, or machin-
ery for the improvement, may
file for record with the county
recorder of the county within
which the premises are’situated,
or, If claimed under section
514.05, with the secretary of
state, a brief statement_shall be
notice of that person’s lien onI{
Subd.2. Exception. Visible sta
ing, engineering, land surveying
and soil testing services do not



congtityte the actual and visible
beginning ofthe improvement on
the ground referred’to in this sec-
tion. This subdivision does not
affect the validity ofthe liens ofa
person or the natice provision in
this chapter and affects only the
determination ofwhen the actual
and visible be%mnmg ofthe im-
provement on the ground, as the
term 1 used In subdivision 1, has
commenced.

Minn. Stat, §514.05 (1992)
(emphasis added).

Holiday and Miller argue that these
amendments were intendéd to maintain
liens for services performed by engineers
and surveyors but were not intended to
change prior case law which held that as
against a bona fide purchaser or mortga-
?ee, no mechanics’lien establishes prior
0.the actual and visible improvement
prior to the actual_and visible improve-
ment to the [and. The¥ Interpret "actual
or record notice” to refer to notice of an
existing lien which can arise two ways:
(1) ifthe lien is recorced, or (2) if the lien
15 filed after the visible commencement
of the improvement, as happened in this

Case.

MN Valley and Ulteig argue that, the
1987 amendments give priofity to liens
which attach due to services performed
by engineers and surveyors when the
bona fide purchaser or the mortgagee has
actual knowledge ofthe work pérformed.
They arque thiese amendments were
adopted {0 prevent other mechanics liens
from tacking onto the priority of survey-
ors” and engineers’ liens. In effect, the

amendments create a system of split pri-
ority,
_Since mechanics’ liens were estab-
lished by statute, the Court is limited to
mterpre_m? the meaning of the statute.
The plain anguage_ of the statute should
not be dlsre%arde Ifthe meaning is clear.
Minn.Stat. §645.16 &1992). In this, case,
the plan Ianguage of the statute indicates
that only a bona fide purchaser or mort-
gagee without actual notice shall be
given priority over mechanics ligns, It
would be stretching thig phrase far be-
yond its common meaning to_ hold that
actual k,nowledﬁe did not ualify as "ac-
tual notice." The trial court found that
AFp_eIIants knew that MN VaIIe}é and
Ulteig had performed lienable work, and
knewor should have known that they had
not been paid. Under these circum-
stances, Appellants had actual knowl-
edge and, therefore, "actual notice" of the
gﬁgglhblllfy that a mechanics lien would
Appellants argue, however, that "ac-
tual notjce” refers to notice of an existing
lien which may arise only with the begin-
ning of the visible impfovement on'the
round. This interpretation would render
e phrase meaningless. A mortgagee
with actual notice ofan existing lien aris-
Ing out of the visible improventent would
already be subject to a lien because all
liens Would have attached with the vis-
ible improvement. Whenever possible,
this Court must interpret a statute s.as to
Ive effect to all ‘of its provisions.
Inn.Stat, 97645.17(2)_ (11992 .
Since 1974, the legislature has treated
engineers and surveyors differently from
othiers who have a right to a mechanics’

lien. Minn.Stat. 8514.01 provides that
once englneermgz and surveying Services
with regpect to the land are performed,
the engineer or surveyor shall have a lien
upon tne land. Persons other than engi-
neers or surveyors have a lien on the land
once they “contribute to the, improve-
ment of real estate by performing labour,
or furnishing skill, material, or machin-
ery for any "of the purposes hereinafter
stated ***Minn.Stat. §514.01 (1992).
Engineers and surveyors perform their
services and quallf)( for a lien. Others
must contribute to the improvement of
real estate to qualify for a fien, _
The 1987 amendments to §514.05 did
not change the priority of engingering or
surveying as against a bona fide pur-
chaser of mortagee without actual or
record notice. Minn.Stat. §514.05,
subd.2 (1992). The amendments simply
prevented other lien claimants from tack-
Ing onto the priority of engineers and
surveyors. There 1s o language in the
amendments which subordinates the lien
of the engineer or surveyor to the interest
of personis with prior actual notice of the
services provided b%/ these professionals.
‘We concluyde that the plain meaning of
Minn.Stat. _?514.05 a3 amended, pro-
vides that if a bona fide purchaser or
mortgagee has notice of lienable work
performed by engineers or surveyors, its
Interest is subordinated to these fiens for
the work completed by the engl_neers or
surveY_ors, Its Interest 1s subordinated to
these liens for the work completed b}/ the
engineers up to the time of the actual and
visible improvement on the ground.
The Court of Appeals is affirmed.
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